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PER CURI AM

Robert Lee Cyrus appeals his sentence of 235 nonths of
i nprisonnment inposed after he pleaded guilty to one count of
conspiracy to possess with intent to distribute 50 grans or nore of
cocai ne base, in violation of 21 U. S.C. 8§ 846 (2000). Counsel has
filed an Anders! brief asserting that there are no neritorious
i ssues for appeal, but questioning whether the district court
conplied with the requirements of Fed. R Cim P. 11 when it
accepted Cyrus’ plea, and whether it erred in enhancing Cyrus

sentence under U.S. Sentencing Guidelines Manual (“USSG') § 3Al.2

(b) (1) (2002), based on Blakely v. WAshi ngton, 542 U. S. 296 (2004).

Cyrus was notified of his right to file a pro se supplenenta
brief, but has not done so. The CGovernment declined to file a
brief. Because we conclude that Cyrus’ sentence was enhanced based
upon facts not charged in the indictnment or admtted by Cyrus, we

vacate his sentence and renmand. ?

In United States v. Booker, 125 S. C. 738 (2005), the
Suprene Court applied the rationale of Blakely to the federal

sent enci ng gui del i nes and hel d that the mandat ory gui del i nes schene

!See Anders v. California, 386 U 'S. 738 (1967).

2Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Cr. 2005), “[w e of course offer no criticismof the
di strict judge, who foll owed the | aw and procedure in effect at the
time” of Cyrus’ sentencing. See generally Johnson v. United
States, 520 U. S. 461, 468 (1997) (stating that an error is ‘plain’
if “the law at the time of trial was settled and clearly contrary
to the law at the tinme of appeal”).
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t hat provided for sentence enhancenents based on facts found by the
court by a preponderance of the evidence violated the Sixth
Amendnent . Booker, 125 S. Q. at 746-48, 755-56 (Stevens, J.,
opinion of the Court). The Court renedied the constitutional
viol ation by severing and excising the statutory provisions that
mandat e sent enci ng and appel | ate revi ew under the gui delines, thus

maki ng t he gui delines advisory. 1d. at 756-57 (Breyer, J., opinion

of the Court). Subsequently, in United States v. Hughes, 401 F. 3d
540, 546 (4th Cr. 2005), this court held that a sentence that was
i nposed under the pre-Booker mandatory sentencing schenme and was
enhanced based on facts found by the court, not by a jury (or, in
aguilty plea case, not admtted to by the defendant), constitutes
plain error that affects the defendant’s substantial rights and
warrants reversal under Booker when the record does not disclose
what discretionary sentence the district court would have inposed
under an advi sory guidelines schenme. Hughes, 401 F.3d at 546-56.
The court directed sentencing courts to calculate the appropriate
gui del ines range, consider that range in conjunction wth other
relevant factors under the guidelines and 18 U S.C. A § 3553(a)
(West 2000 & Supp. 2004), and inpose a sentence. |If the district
court inposes a sentence outside the guidelines range, the court
shoul d state its reasons for doing so. 1d. at 546

Because Cyrus did not object to the sentencing range of

235 to 293 nont hs of inprisonnment determ ned by the district court,

- 3 -



we review the district court’s guidelines calculation for plain

error. United States v. O ano, 507 U S. 725, 732 (1993); Hughes,

401 F. 3d at 547. Under the plain error standard, Cyrus nust show
(1) there was error; (2) the error was plain; and (3) the error
affected his substantial rights. Qano, 507 U S. at 732-34. Even
when these conditions are satisfied, this court nay exercise its
discretion to notice the error only if the error “seriously
affect[s] the fairness, integrity or public reputation of judicial
proceedings.” 1d. at 736. (internal quotation marks omtted).

Qur review of the record | eads us to concl ude that Cyrus’
base of fense | evel was properly determ ned and i s supported by the
drug quantity alleged in the indictnent and i ncluded in the factual
basis stated at Cyrus’ plea hearing, with which he explicitly
agreed. However, Cyrus al so received a three-1evel enhancenent of
his offense |level for official victim pursuant to USSG
8§ 3A1.2(b)(1). We conclude that the inposition of this enhancenent
was error under the Sixth Anmendnent as applied in Booker, because
the facts supporting this enhancement were not alleged in the
indictment or admtted by Cyrus, and because, absent this
enhancenment, Cyrus’ guidelines range would have been 168 to 210
nmont hs, below the range in which Cyrus was sentenced.

In his Anders brief, counsel also asserts error in the
district court’s acceptance of Cyrus’ plea because Cyrus failed to

verbally respond to every question posed by the court during his



Rule 11 plea colloquy. W find that Cyrus’ plea colloquy was

proper and conducted in accordance with the law, see United States

v. DeFusco, 949 F.2d 114, 117, 120 (4th Cr. 1991), and further

find that there is no showing that Cyrus’ failure to verbally
respond to each of the district court’s questions adversely
affected his substantial rights.

As requi red by Anders, we have exam ned the entire record
and find no other meritorious issues for appeal. Accordingly, we
affirm Cyrus’ conviction, vacate his sentence, and remand for
resentencing in accordance w th Booker and Hughes.® W dispense
with oral argunent because the facts and |egal contentions are
adequately presented in the materials before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART,
AND RENMANDED

3Al t hough the Sentencing Quidelines are no | onger nandatory,
Booker nmakes clear that a sentencing court nust still “consult
[the] Guidelines and take theminto account when sentencing.” 125
S. C. at 767. On remand, the district court should first determ ne
t he appropriate sentencing range under the QGuidelines, making al
factual findings appropriate for that determ nation. See Hughes,
401 F.3d at 546. The court should consider this sentencing range
along with the other factors described in 18 U S. C. § 3553(a)
(2000), and then inpose a sentence. 1d. |If that sentence falls
out si de the CGuidelines range, the court should explain its reasons
for the departure as required by 18 U S. C 8§ 3553(c)(2) (2000).
Id. The sentence nust be “within the statutorily prescribed range

and reasonable.” |1d. at 546-47.
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